CA FOUNDATION LAW — BOOSTER BATCH

Indian regulatory framework

Question 1

What is Law and what is the process of making a law?
Answer

What is Law?

Law is a set of obligations and duties imposed by the government for securing welfare and providing
justice to society. India's legal framework reflects the social, political, economic, and cultural aspects
of our vast and diversified country.

The Process of Making a Law
(i)When a law is proposed in parliament, it is called a Bill.
(i) After discussion and debate, the law is passed in Lok Sabha.

(iii) Thereafter, it has to be passed in Rajya Sabha. (iv) It then has to obtain the assent of the President
of India.

(v) Finally, the law will be notified by the Government in the publication called the Official Gazette of
India.

(vi) The law will become applicable from the date mentioned in the notification as the effective date.
(vii) Once it is notified and effective, it is «called an Act of Parliament.
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Indian Contract Act

Nature of Contracts
Question 1

Ashwin goes to super market to buy a Air Conditioner. He selects a branded Air Conditioner having a
price tag of 40,000 after a discount of 3000. Ashwin reaches at cash counter for making the payment,
but cashier says, "Sorry sir, the discount was up-to yesterday. There is no discount from today. Hence
you have to pay 43,000." Ashwin got angry and insists for 40,000. State with reasons whether under
Indian Contract Act, 1872, Ashwin can enforce the cashier to sell at discounted price i.e. 40,000.

Answer

An invitation to offer is different from offer. Quotations, menu cards, price tags, advertisements in
newspaper for sale are not offer. These are merely invitations to public to make an offer. An invitation
to offer is an act precedent to making an offer. Acceptance of an invitation to an offer does not result
in the contract and only an offer emerges in the process of negotiation.

In the instant case, Ashwin reaches to super market and selects a Air Conditioner with a discounted
price tag of 40,000 but cashier denied to sell at discounted price by saying that discount is closed from
today and request to make full payment. But Ashwin insists to purchase at discounted price.

On the basis of above provisions and facts, the price tag with Air Conditioner was not offer. It is merely
an invitation to offer. Hence, it is the Ashwin who is making the offer not the super market. Cashier has
right to reject the Ashwin's offer. Therefore, Ashwin cannot enforce cashier to sell at discounted price

Question 2
Radha invited her ten close friends to celebrate her 25th birthday party on 1st January, 2023 at 7.30

P.M. at a well-known "Hi-Fi Restaurant" at Tonk Road, Jaipur. All invited friends accepted the invitation
and promised to attend the said party. On request of the hotel manager, Radha deposited 5,000/- as
non-refundable security for the said party. On the scheduled date and time, three among ten invited
friends did not turn up for the birthday party and did not convey any prior communication to her.
Radha, enraged with the behaviour of the three friends, wanted to sue them for loss incurred in the
said party. Advise as per the provisions of the Indian Contract Act, 1872.

Would your answer differ if the said party had been a "Contributory 2023 New Year celebration Party"
organized by Radha .

Answer

As per one of the requirements of Section 10 of the Indian Contract Act, 1872, there must be an
intention on the part of the parties to create legal relationship between them. Social or domestic
agreements are not enforceable in court of law and hence they do not result into contracts.

In the instant case, Radha cannot sue her three friends for the loss incurred in the said party as the
agreement between her and her ten friends was a social agreement, and the parties did not intend to
create any legal relationship.

If the said party organised by Radha had been a "Contributory 2023 New year celebration party" then
Radha could have sued her three friends for the loss incurred in the said party as the agreement
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between her and her friends would have legal backing; on the basis of which Radha deposited the
advance amount and the parties here intended to create legal relationship.

Consideration

Question 1

As per the general rule, "Stranger to a contract cannot file a suit in case of breach of contract".
Comment and explain the exceptions to this rule as per the provisions of the Indian Contract Act, 1872.
Answer

Under the Indian Contract Act, 1872, the consideration for an agreement may proceed from a third
party; but the third party cannot sue on contract. Only a person who is party to a contract can sue on
it.

The aforesaid rule, that stranger to a contract cannot sue is known as a "doctrine of privity of contract",
is however, subject to certain exceptions. In other words, even a stranger to a contract may enforce a
claim in the following cases:

(1) In the case of trust, a beneficiary can enforce his right under the trust, though he was not a party
to the contract between the settler and the trustee.

(2) In the case of a family settlement, if the terms of the settlement are reduced into writing, the
members of family who originally had not been parties to the settlement, may enforce the agreement.

(3) In the case of certain marriage contracts/arrangements, a provision may be made for the benefit
of a person, who may file a suit though he is not a party to the agreement.

(4) In the case of assignment of a contract, when the benefit under a contract has been assigned, the
assignee can enforce the contract but such assignment should not involve any personal skill.

(5) Acknowledgement or estoppel - Where the promisor by his conduct acknowledges himself as an
agent of the third party, it would result into a binding obligation towards third party.

(6) In the case of covenant running with the land, the person who purchases land with notice that the
owner of land is bound by certain duties affecting land, the covenant affecting the land may be
enforced by the successor of the seller.

(7) Contracts entered into through an agent: The principal can enforce the contracts entered by his
agent where the agent has acted within the scope of his authority and in the name of the principal
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Other Essential Elements of a Contract

Question 1

Mr. Ayush, the employer induced his employee Mr. Bobby to sell his one room flat to him at less than
the market value to secure promotion. Mr. Bobby sold the flat to Mr. Ayush. Later on, Mr. Bobby
changed his mind and decided to sue Mr. Ayush. Examine the validity of the contract as per the
provisions of the Indian Contract Act, 1872.

Answer

According to section 16 of the Indian Contract Act, 1872, a contract is said to be induced by 'undue
influence' where the relations subsisting between the parties are such that one of the parties is in a
position to dominate the will of the other and he uses that position to obtain an unfair advantage over
the other.

When consent to an agreement is caused by undue influence, the contract is voidable at the option of
the party, whose consent was so caused.

Hence, the contract between Mr. Ayush and Mr. Bobby is voidable at the option of Mr. Bobby as it was
induced by undue influence by Mr. Ayush and therefore Mr. Bobby can sue Mr. Ayush.

Question 2
Explain the terms "Trafficking relating to public offices and titles" and "Stifling prosecution" as per
the Indian Contract Act, 1872.

Answer

Trafficking relating to Public Offices and titles: An agreement to trafficking in public office is opposed
to public policy, as it interferes with the appointment of a person best qualified for the service of the
public. Public policy requires that there should be no money consideration for the appointment to an
office in which the public is interested. The following are the examples of agreements that are void
since they are tantamount to sale of public offices.

(1)An agreement to pay money to a public servant in order to induce him to retire from his office so
that another person may secure the appointment is void.

(2)An agreement to procure a public recognition like Padma Vibhushan for reward is void.

Stifling Prosecution: An agreement to stifle prosecution i.e. "an agreement to present proceedings
already instituted from running their normal course using force" tends to be a perversion or an abuse
of justice, therefore, such an agreement is void. The principle is that one should not make a trade of
felony.

The compromise of any public offence is generally illegal.

For example, when a party agrees to pay some consideration to the other party in exchange for the
later promising to forgo criminal charges against the former is an agreement to stifle prosecution and

Under the Code of Criminal Procedure, there is however, a statutory list of compoundable offences
and an agreement to drop proceeding relating to such offences with or without the permission of the
Court, as the case may be, in consideration the accused promising to do something for the
complainant, is not opposed to public policy.
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Performance of a Contract

Question 1

T owes G, the following debts as per the table given below:

Amount of the Debt (in ruppes) Position of Debt

5, 000 Time barred on O01st July, 2023 as per the
provisions of the Limitation Act, 1963

3,000 Time barred on O1st July, 2023 as per the
provisions of the Limitation Act, 1963

12,500 Due on 1st April, 2022

10,000 Due on 15th July, 2023

7,500 Due on 25th November, 2023

G makes payment on 1st April, 2023 mentioned as below without any notice regarding how to

appropriate the amount/ payment.

(i)A cheque of 12,500. (ii) A cheque of 4,000.

In such a situation how the appropriation of the payment is done against the debts as per the
provisions of the Indian Contract Act, 1872 by assuming that T also has not appropriated the amount
received towards any particular debt.

Answer 1

As per the provisions of Section 59 of the Indian Contract Act, 1872, where a debtor, owing several
distinct debts to one person, makes a payment to him, either with express intimation, or under
circumstances implying that the payment is to be applied to the discharge of some particular debt, the
payment, if accepted, must be applied accordingly.

As per the provisions of Section 61 of the Indian Contract Act, 1872, where neither party makes any
appropriation, the payment shall be applied in discharge of the debts in order of time, whether they
are or are not barred by the law in force for the time being as to the limitation of suits. If the debts are
of equal standing, the payment shall be applied in discharge of each proportionably.

In the present case, G made two payments by way of two cheques. Also, neither G nor T said anything
as to the appropriation of the amount towards any particular debt.

Since one of the issued cheques was exactly the amount of the debt due i.e. of 12,500, by applying the
provisions of Section 59 we can say that this is a circumstance indicating for appropriation against that
particular debt.

Cheque of 4,000 can be appropriated in terms of the provisions of Section 61 since neither of the
parties, have made any appropriation. The amount will be appropriated in discharging of the debts in
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order of time against any lawful debt whether they are or are not barred by the law in force for the
time being as to the limitation of suits.

Hence cheque of 12,500 will be appropriated against the debt of 12,500 which is due on 1st April,
2022.

As per the scenario given in the question, since two debts are persisting in order of time which were
treated as time barred on 1st July 2023, the amount of 4,000 will be appropriated proportionately, i.e.
in proportion of 5,000:3,000. Therefore as per the provisions of the Indian Contract Act, 1872, 2,500
will be appropriated for the first debt and 1,500 will be appropriated towards the second debt.

Questions 2
Differentiate between Novation and Alteration as per the Indian Contract Act, 1872.
Answer

Novation and Alteration: The law pertaining to novation and alteration is contained in Sections 62 to
67 of the Indian Contract Act, 1872. In both these cases, the original contract need not be performed.

Still there is a difference between these two.

1. Meaning: Novation means substitution of an existing contract with a new one. But in case of
alteration the terms of the contract may be altered by mutual agreement by the contracting parties.

2. Change in terms and conditions and parties: Novation may be made by changing in the terms of

the contract or there may be a change in the contracting parties. But in case of alteration the terms of
the contract may be altered by mutual agreement by the contracting parties but the parties to the
contract will remain the same.

3. Substitution of new contract: In case of novation, there is altogether a substitution of new contract
in place of the old contract. But in case of alteration, it is not essential to substitute a new contract in
place of the old contract. In alteration, there may be a change in some of the terms and conditions of
the original agreement.

Breach of contract & Its remedies

Question 1

On 1st March 2023, T Readymade Dress Garments, Shimla enters into a contract with J Readymade
Garments, Jaipur for the supply of different sizes of shirts 'S' (Small), 'M' (Medium), and 'L' (Large). As
per the terms of the contract, 300 pieces of each categoryi.e.'S' @7900; 'M'@ 1,000 and 'L' @ 1,100
per piece have to be supplied on or before 31st May, 2023.

However, on 1st May, 2023, T Readymade Dress Garments, Shimla informed J Readymade Garments,
Jaipur that the firm is not willing to supply the shirts at the above rate due to the rise of prices in the
raw material cost. In the meantime, prices for similar shirts have gone up in the market to the tune of
1,000; 1,100; and 1,200 for 'S, '™M' and v sizes respectively.
Examine the rights of ] Readymade Garments, Jaipur in this regard as per the provisions of the Indian
Contract Act, of 1872.
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Answer

As per the provisions of Section 39 of the Indian Contract Act, 1872, when a party to a contract has
refused to perform, or disabled himself from performing, his promise in its entirety, the promisee may
put an end to the contract, unless he has signified, by words or conduct, his acquiescence in its
continuance.

J Readymade Garments in the given situation has two options, out of which he has to select any one:

(i)Either to treat the contract as rescinded and sue T Readymade Dress Garments for damages from
breach of contract immediately without waiting until the due date of performance or

(ii)He may elect not to rescind but to treat the contract as still operative and wait for the time of
performance and then hold the other party responsible for the consequences of non-performance.

Important Note: The answer can also be given as per Section 73 of the Indian Contract Act, 1872 which
lays down that when a contract has been broken, the party who suffers by such breach is entitled to
receive from the party who has broken the contract, compensation for any loss or damage caused to
him thereby which naturally arose in the usual course of things from such breach or which the parties
knew when they made the contract to be likely to result from the breach of it.

In the instant case, ] Readymade Garments, Jaipur would be entitled to get the damages i.e. difference
between the contract price and the market price on the day of default from T Readymade Dress
Garments, Shimla. In other words, the amount of damages would be 7 90,000 [300 piece @ 100
(Small), 300 piece @ 100 (Medium) and 300 piece @ 100 (Large)].

Contingent and Quasi Contracts

Question 1

Mr. Y aged 21 years, lost his mental balance after the death of his parents in an accident. He was left
with his grandmother aged 85 years, incapable of walking and dependent upon him. Mr. M their
neighbour, out of pity, started supplying food and other necessaries to both of them. Mr. Y and his
grandmother used to live in the house built by his parents. Mr. M also provided grandmother some
financial assistance for her emergency medical treatment. After supplying necessaries to Mr. Y for four
years, Mr. M approached the former asking him to payback Rs15 Lakhs inclusive of 7 Lakhs incurred
for the medical treatment of the lady (grandmother). Mr. Y pleaded that he has got his parent's
jewellery to sell to a maximum value of 4 Lakhs, which may be adjusted against the dues. Mr. M refused
and threatened Mr. Y of legal suit to be brought against for recovering the money.

Now, you are to decide upon based on the provisions of the Indian Contract Act, 1872:
i) Will Mr. M succeed in filing the suit to recover money? Elaborate the related provisions?
ii) What is the maximum amount- of money that can be recovered by Mr. M?

(iii) Shall the provisions of the above act also apply to the medical treatment given to the
grandmother?

Answer 1
(i) Claim for necessaries supplied to persons incapable of contracting (Section 68 of the Indian Contract
Act, 1872):
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If a person, incapable of entering into a contract, or anyone whom he is legally bound to support, is
supplied by another person with necessaries suited to his condition in life, the person who has
furnished such supplies is entitled to be reimbursed from the property of such incapable person.

In the instant case, Mr. M supplied the food and other necessaries to Mr. Y (who lost his mental
balance) and Mr. Y's grandmother (incapable of walking and dependent upon Mr. Y), hence, Mr. M will
succeed in filing the suit to recover money.

ii) Supplier is entitled to be reimbursed from the property of such incapable person. Hence, the
maximum amount of money that can be recovered by Mr. M is 15 Lakhs and this amount can be
recovered from Mr. Y's parent's jewellery amounting to 4 Lakhs and rest from the house of Y's Parents.
(Assumption: Y has inherited the house property on the death of his parents)

(iii) Necessaries will include the emergency medical treatment. Hence, the above provisions will also
apply to the medical treatment given to the grandmother as Y is legally bound to support his
grandmother.

Indemnity and Guarantee Contract

Question 1
'S' guarantees 'V' for the transactions to be done between 'V' & 'B' during the month of March, 2022.

'V' supplied goods of 30,000 on 01.03.2022 and of & 20,000 on 03.03.2022 to 'B'. On 05.03.2022, 'S’
died in a road accident. On 10.03.2022, being ignorant of the death of 'S', 'V' further supplied goods
of 40,000. On defaultin payment by 'B' on due date, 'V' sued on legal heirs of 'S’ for recovery of 90,000.
Describe, whether legal heirs of 'S' are liable to pay 90,000 under the provisions of Indian Contract Act,
1872.

What would be your answer, if the estate of 'S' is worth of 7 45,000 only?
Answer
Revocation of continuing guarantee by surety's death (Section 131 of the Indian Contract Act, 1872):

In the absence of any contract to the contrary, the death of surety operates as a revocation of a
continuing guarantee as to the future transactions taking place after the death of surety. However, the
surety's estate remains liable for the past transactions which have already taken place before the death
of the surety.

Accordingly, in the given instance, legal heirs of S are not liable to pay 90,000 but for 50,000 as death
of surety operates as a revocation of a continuing guarantee as to the future transactions, i.e., 40,000
in this case, taking place after the death of surety.

Further, surety's estate remains liable for the transactions taken place before the death of the surety.

Legal heirs of surety will be obliged to perform the contract on behalf of surety to the extent of share
inherited. V shall be entitled to recover 45,000 only from the estate of S.
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Bailment and Pledge

Question 1

State the difference between Bailment and Pledge .

Key Differences

Nature of

Transfer

Legal

Definitions

Consideration

Purpose

Sale of Goods

Use of Goods

Question 1

Bailment

Goods are transferred for a short

period with a specific objective

Defined under section 148 of the

Indian Contract Act, 1872

Consideration may or may not be

present

Safekeeping or repair of goods

Receiver (bailee) cannot sell the

goods

Bailee can use the goods for the

intended purpose

Agency

Pledge

Goods are transferred as security for the

payment of a debt

Defined under section 172 of the Indian
Contract Act, 1872

Consideration is always present

Security against debt

Pawnee can sell the goods if the pawnor
fails to redeem them within a reasonable

time

Pawnee has no right to use the goods

Both a sub-agent and a substituted agent are appointed by the agent. But, however, there are some
points of distinction between the two. Explain any three points.

Answer

Following are the points of distinction between a sub-agent and a substituted agent:

Sub Agent

Substituted Agent

A sub-agent does his work under the control
and directions of agent.

A substituted agent works under the
instructions of the principal.

The agent not only appoints a sub- agent but
also delegates to him a part of his own duties

The agent does not delegate any part of his task
to a substituted agent.
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There is no privity of contract between the
principal and the sub-agent.

Privity of contract is established between a
principal and a substituted agent.

The agent is responsible to the principal for the
acts of the sub-agent.

The agent is not responsible to the principal for
the acts of the substituted agent.

The sub-agent has no right of action against the
principal for remuneration due to him.

The substituted agent can sue the principal for
remuneration due to him.

Sub-agents may be improperly appointed.

Substituted agents can never be improperly
appointed.

The agent remains liable for the acts of the sub-
agent as long as the sub- agency continues.

The agent's duty ends once he has named the
substituted agent.

CA ANKITA PATNI




CA FOUNDATION LAW — BOOSTER BATCH

Sale of Goods Act

Formation of the Contract of Sale

Question 1

Mr. Arun contracted to sell his swift car to Mr. Nikhil. Both missed to discuss the price of the said swift
car. Later, Mr. Arun refused to sell his swift car to Mr. Nikhil on the ground that the agreement was
void, being uncertain about the price. Does Mr. Nikhil have any right against Mr. Arun under the Sale
of Goods Act, 19307

Answer

As per the provisions of Section 2(10) of the Sale of Goods Act, 1930, price is the consideration for sale
of goods and therefore is a requirement to make a contract of sale. Section 2(10) is to be read with
Section 9 of the Sale of Goods Act, 1930.

According to Section 9 of the Sale of Goods Act, 1930, the price in a contract of sale may be fixed by
the contract or may be left to be fixed in a manner thereby agreed or may be determined by the course
of dealing between the parties.

Even though both the parties missed discussing the price of the car while making the contract, it will
be a valid contract, rather than being uncertain and void; the buyer shall pay a reasonable price in this
situation.

In the given case, Mr. Arun and Mr. Nikhil have entered into a contract for the sale of a swift car, but
they did not fix the price of the same. Mr. Arun refused to sell the car to Mr. Nikhil on this ground. Mr.
Nikhil can legally demand the car from Mr. Arun and Mr. Arun can recover a reasonable price for the
car from Mr. Nikhil.

Conditions and Warranties

Question 1

Mr. K visited M/s Makrana Marbles for the purchase of marble and tiles for his newly built house. He
asked the owner of the above shop Mr. J to visit his house prior to supply so that he can clearly
ascertain the correct mix and measurements of marble and tiles. Mr. J agreed and visited the house
on the next day. He inspected the rooms in the first floor and the car parking space. Mr. K insisted him
to visit the second floor as well because the construction pattern was different, Mr. J ignored the above
suggestion.

Mr. J. supplied 146 blocks of marble as per the size for the rooms and 16 boxes of tiles with a word of
caution that the tiles can bear only a reasonable weight. Marble and Tiles were successfully laid except
on second floor due to different sizes of the marble. The tiles fitted in the parking space also got
damaged due to the weight of the vehicle came for unloading cement bags. Mr. K asked Mr. J for the
replacement of marble and tiles to which Mr. J refused, taking the plea that the marble were as per
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the measurement and it was unsafe to fit tiles at the parking area as it cannot take heavy load. Discuss
in the light of provisions of Sale of Goods Act 1930:

(i)Can Mr. J refuse to replace the marble with reference to the doctrine of Caveat Emptor? Enlist the
duties of both Mr. K. and Mr. J.

(ii)Whether the replacement of damaged tiles be imposed on M/s Makrana Marbles? Explain.
Answer

(i) According to doctrine of caveat emptor the buyer cannot hold the seller responsible for defect in
goods supplied as it is the duty of the buyer to make a proper selection or choice of the goods.

Section 16(1) also provides that there is no implied condition as to quality of fitness of the goods sold
for any particular purpose. However, as an exception to this doctrine, the section further provides that
if the buyer had made known to the seller the purpose of his purchase; relied on the seller's skill and
judgement; and Seller's business is to supply goods of that description then it shall be the duty of the
seller to supply such goods as are reasonably fit for that purpose.

In the instant case, Mr. K has made known to Mr. J the purpose of his purchase and relied on his skill
and judgement. It was the duty of Mr. J to supply the marbles fit for that purpose including for second
floor. Since the marbles supplied were not fit for second floor Mr. J is liable to replace the marbles to
the extent not fit for that purpose.

Duty of Mr. K (the buyer) As per the above doctrine it was the duty of the buyer Mr. K to make known
to Mr. J the purpose of his purchase of marbles. He has fully performed his part arranging the visit of
Mr. J to the site.

Duty of Mr. J (the seller) is that the goods supplied (i.e. tiles and marbles) shall be reasonably fit for
the purpose for which the buyer wants them. If Mr. K relied on the skill and judgement of Mr. J he
failed to perform his duty by neglecting the request of Mr. K to visit second floor resulting in supplies
of unfit marbles for the purpose of Mr. K.

Considering the above provisions Mr. J will be liable to replace the marbles not fit for the second floor
as Mr. J is bound to the implied condition to supply the marbles as per the requirement of Mr, J when
he has made him known about that and relied on his skill and judgement.

ii) According to the doctrine of Caveat Emptor, it is the duty of the buyer to satisfy himself before
buying the goods that the goods will serve the purpose for which they are being bought.

Here, Mr. J supplied the boxes of tiles with a word of caution that the tiles can bear only a reasonable
weight. Even though the tiles were laid in the car parking space of Mr. K and got damaged later because
of vehicle used for unloading of cement bags were beyond the reasonable weight. Hence, the seller
i.e., M/s Makrana Marbles is not liable as the buyer Mr. K as before laying down the tiles, has to satisfy
himself that the tiles will serve the specific purpose i.e., can be used for car parking space only.

Therefore, the replacement of the damaged tiles cannot be imposed on M/s Makrana Marbles.

Transfer of Ownership and Delivery of Goods
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Question 1
Against B's tender, R agrees to sell and deliver 1,000 kg tomatoes Rs100 per kg which shall be delivered
on 15th July, 2023. Due to the rise of the prices of tomatoes in the market, R delivered only 700 kg of
tomatoes on 15th July, 2023 and agrees to deliver the balance quantity in the next month. B accepted
700 kg of tomatoes sent by R. Later, R failed to deliver the balance quantity and so B refused to pay
the price of 700 kg of tomatoes to R as he had failed to fulfill the tender conditions stipulated in the
contract of sale.

Can B refuse to pay R as per the provisions of the Sale of Goods Act, 19307 (Dec'23)
Answer

According to Section 37(1) of the Sale of Goods Act, 1930, where the seller delivers to the buyer a
guantity of goods less than he contracted to sell, the buyer may reject them, but if he accepts the
goods so delivered, he shall pay for them at the contract rate.

In the instant case, R delivered 700 kg of tomatoes on 15th July, 2023 and agrees to deliver 300 kg in
the next month. Later R failed to deliver the balance quantity and B (buyer) refused to pay the price of
700 kg of tomatoes.

Considering the above provisions, we can conclude that B cannot refuse to pay for 700 kg of tomatoes
toR.

Unpaid Seller

Question 1

Describe in brief the rights of the buyer against the seller in case of breach of contract of Sale under
Sale of Goods Act, 1930.

Answer
If the seller commits a breach of contract, the buyer gets the following rights against the seller:

1.Damages for non-delivery : Where the seller wrongfully neglects or refuses to deliver the goods to
the buyer, the buyer may sue the seller for damages for non-delivery.

2. Suit for specific performance : Where the seller commits breach of the contract of sale, the buyer
can appeal to the court for specific performance. The court can order for specific performance only
when the goods are ascertained or specific and where damages would not be an adequate remedy.

3. Suit for breach of warranty : Where there is breach of warranty on the part of the seller, or where
the buyer elects to or is forced to treat breach of condition as breach of warranty, the buyer is not by
reason only of such breach of warranty entitled to reject the goods on the basis of such breach of
warranty; but the buyer may - set up against the seller the breach of warranty in diminution or
extinction of the price; or sue the seller for damages for breach of warranty.
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4. Repudiation of contract before due date : Where either party to a contract of sale repudiates the
contract before the date of delivery, the other may either treat the contract as:

* subsisting and wait till the date of delivery, or
* he may treat the contract as rescinded and sue for damages for the breach.
5. Suit for interest:

(1) The buyer is entitled to recover interest or special damages, or to recover the money paid where
the consideration for the payment of it has failed.

(2)In the absence of a contract to the contrary, the court may award interest at such rate as it thinks
fit on the amount of the price to the buyer in a suit by him for the refund of the price in a case of a
breach of the contract on the part of the seller from the date on which the payment was made.
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Indian Partnership Act

General Nature of Partnership

Question 1

Whether a group of persons is or is not a firm, or whether a person is or not a partner in a firm. Explain
the mode of determining existence of partnership as per the Indian Partnership Act, 1932 ?

Answer :
Mode of determining existence of partnership :

In determining whether a group of persons is or is not a firm, or whether a person is or not a partner
in a firm, regard shall be had to the real relation between the parties, as shown by all relevant facts
taken together.

a) There was an agreement between all the persons concerned

b) The agreement was to share the profits of a business and

c) The business was carried on by all or any of them acting for all.

1. Agreement : Partnership is created by agreement and not by status (Section 5). The relation of

partnership arises from contract and not from status; and in particular, the members of a Hindu
Undivided family carrying on a family business as such are not partners in such business.

2. Sharing of Profit : Sharing of profit is an essential element to constitute a partnership. But, it is

only a prima facie evidence and not conclusive evidence, in that regard. The sharing of profits or of
gross returns accruing from property by persons holding joint or common interest in the property
would not by itself make such persons partners. Although the right to participate in profits is a strong
test of partnership, and there may be cases where, upon a simple participation in profits, there is a
partnership, yet whether the relation does or does not exist must depend upon the whole contract
between the parties.

3. Agency : Existence of Mutual Agency which is the cardinal principle of partnership law, is very

much helpful in reaching a conclusion in this regard. Each partner carrying on the business is the
principal as well as an agent of other partners. So, the act of one partner done on behalf of firm, binds
all the partners. If the elements of mutual agency relationship exist between the parties constituting
a group formed with a view to earn profits by running a business, a partnership may be deemed to
exist.

CA ANKITA PATNI




CA FOUNDATION LAW — BOOSTER BATCH

Relations of Partners

Question 1

Discuss the rule regarding a partner's implied authority to bind the firm for his acts. Also, explain the
situations when the partner has no implied authority to bind the firm.

Answer

As per the provisions of Sections 19(1) read with the provisions of Section 22 of the Indian Partnership
Act, 1932, which deal with the implied authority of a partner, provide that the act of a partner which
is done to carry on, in the usual way, business of the kind carried on by the firm, binds the firm,
provided that the act is done in the firm name, or any manner expressing or implying an intention to
bind the firm.

Such an authority of a partner to bind the firm is called his implied authority.

As per the provisions of Section 20 of the Indian Partnership Act, 1932, the partners in a firm may, by
contract between the partners, extend or restrict the implied authority of any partner.
Notwithstanding any such restriction, any act done by a partner on behalf of the firm which falls within
his implied authority binds the firm, unless the person with whom he is dealing knows of the restriction
or does not know or believe that partner to be a partner.

As per the provisions of Section 21 of the Indian Partnership Act, 1932, a partner has authority, in an
emergency, to do all such acts for the purpose of protecting the firm from loss as would be done by a
person of ordinary prudence, in his own case, acting under similar circumstances, and such acts bind
the firm.

As per the provisions of sub-section (2) of Section 19 the Indian Partnership Act, 1932, in the absence
of any usage or custom of trade to the contrary, the implied authority of a partner does not empower
him to-

(a) Submit a dispute relating to the business of the firm to arbitration;
(b) open a banking account on behalf of the firm in his own name
(c)compromise or relinquish any claim or portion of a claim by the firm;
(d) withdraw a suit or proceedings filed on behalf of the firm

(e)admit any liability in a suit or proceedings against the
(f) acquire immovable property on behalf of the firm

(g) transfer immovable property belonging to the firm

(h) and enter into partnership on behalf of the firm

Registration and Dissolution of Firm
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Question 1

What are the consequences of Non-Registration of a Partnership Firm?
Answer

Consequences of Non-Registration of a Partnership Firm -

Although registration of firms is not compulsory, yet the consequences or disabilities of non
registration have a persuasive pressure for their registration. These disabilities briefly are as follows :

(i) No suit in a civil court by firm or other co-partners against third party: The firm or any

other person on its behalf cannot bring an action against the third party for breach of contract entered
into by the firm, unless the firm is registered and the persons suing are or have been shown in the
register of firms as partners in the firm.

(ii) No relief to partners for set-off of claim: If an action is brought against the firm by a third

party, then neither the firm nor the partner can claim any set-off, if the suit be valued for more than
100 or pursue other proceedings to enforce the rights arising from any contract.

(iii) Aggrieved partner cannot bring legal action against other partner or the firm: A partner of

an unregistered firm (or any other person on his behalf) is precluded from bringing legal action against
the firm or any person alleged to be or to have been a partner in the firm. But, such a person may sue
for dissolution of the firm or for accounts and realization of his share in the firm’s property where the
firm is dissolved.

(iv) Third party can sue the firm: In case of an unregistered firm, an action can be brought against

the firm by a third party.
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Limited Liability Partnership Act, 2008

Question 1:

What are the effects of registration of LLP ?

Answer :

Effect of registration :

On registration, a LLP shall, by its name, be capable of :

(a) suing and being sued;

(b) acquiring, owning, holding and developing or disposing of property, whether movable or
immovable, tangible or intangible;

(c) having a common seal, if it decides to have one; and

(d) doing and suffering such other acts and things as bodies corporate may lawfully do and

suffer.
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The Companies Act, 2013

Question 1

Explain the kinds of share capital as per the Companies Act, 2013. Also explain when the capital shall
be deemed to be preference capital.

Answer
Kinds of share capital: Section 43 of the Companies Act, 2013 provides the kinds of share capital.

According to the said provision, the share capital of a company limited by shares shall be of two kinds,
namely: -

1. "Equity share capital", with reference to any company limited by shares, means all share capital
which is not preference share capital;

Equity share capital— be
(i) with voting rights; or

(i) with differential rights as to dividend, voting or otherwise in accordance with such rules as may be
prescribed;

2. "Preference share capital", with reference to any company limited by shares, means that part of the
issued share capital of the company which carries or would carry a preferential right with respect to -

(a)

a) payment of dividend, either as a fixed amount or an amount calculated at a fixed rate, which may
either be free of or subject to income-tax; and

(b) repayment, in the case of a winding up or repayment of capital, of the amount of the share capital
paid-up or deemed to have been paid-up, whether or not, there is a preferential right to the payment
of any fixed premium or premium on any fixed scale, specified in the memorandum or articles of the
company;

Capital shall be deemed to be preference capital, despite that it is entitled to either or both of the
following rights, namely: -

(a) thatin respect of dividends, in addition to the preferential rights to the amounts specified as above,
it has a right to participate, whether fully or to a limited extent, with capital not entitled to the
preferential right aforesaid;
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(b) that in respect of capital, in addition to the preferential right to the repayment, on a winding up, of
the amounts specified above, it has a right to participate, whether fully or to a limited extent, with
capital not entitled to that preferential right in any surplus which may remain after the entire capital
has been repaid.

The Negotiable Instruments Act, 1881

Question 1

Mr. Harsha donated 50,000 to an NGO by cheque for sponsoring the education of one child for one
year. Later on he found that the NGO was a fraud and did not engage in philanthropic activities. He
gave a "stop payment" instruction to his bankers and the cheque was not honoured by the bank as
per his instruction. The NGO has sent a demand notice and threatened to file a case against Harsha.

Advise Mr. Harsha about the course of action available under the Negotiable Instruments Act, 1881.

Answer 1

In the given instance, Mr. Harsha donated # 50,000 to NGO by cheque for sponsoring child education
for 1 year. On founding that NGO was fraud, Mr. Harsha instructed bankers for stop payment. In lieu
of that, NGO sent a demand notice and threatened to file a case against him.

Section 138 of the Negotiable Instruments Act, 1881 deals with dishonour of cheque which is issued
for the discharge, in whole or in part, of any debt or other liability. However, any cheque given as gift
or donation, or as a security or in discharge of a mere moral obligation, would be considered outside
the purview of section 138.

Here the cheque is given as a donation for the sponsoring child education for 1 year and is not legally
enforceable debt or other liability on Mr. Harsha. Therefore, he is not liable for the donated amount
which is not honoured by the bank to the NGO.
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